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('cf) allasat feta ] 03.05.2024Date of Issue

(s) Arising out of Order-In-Original No. 242/WS0S/AC/KSZ/2022-23 dated 10.02.2023
passed by The Assistant Commissioner, CGST, Division-VIII, Ahmedabad South.

3i4eaasaf ant+3# uaT I M/s. E2M Solutions, (New Address)

(a) Name and Address of the
A Block, 1401-1406 and 1413,
Navratna Corporate Park, Iscon Bopal Road,

Appellant, Ambli, Ahmedabad-380058.

#l& an <r sfl-smr?gr sriahsr rgramar ?at azsrmark sf rfrfa Ra aarg Tq re#
srf@eat Rt srfl srzrargherwr laa7gramar&, surf lasrah fa gtsar?t

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

(1) #ta3graa gca sf@fr , 1994 ft err sraa ft aarg ruRt ahapat nrr #t
3q-nrr ah rz um h iafa g@tr zaaa sf Ra, sqa, fa riat44, tafar,
'91"~~,~ cTT4" 'l=fcR, -m=rc:rf, +{fact: 110001 #t# «Rtfer:­

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.



In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

('cf) sifar 5qt4a fl 3gr«r ran h var hfRt sqr fezm= ft&zit etarr #its
rt tu far # gate4 gas, sfl a zrr uRatr arafa cf@fr (i 2) 1998

mu 109 wu~~ "lT"C!;in

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

( 2) aRt 3gt«r tea (rft) Ra4rat, 200 1hf7r 9 # siafa faff&e yr tier sq-8 at
fit , )fa zngr a 7fa sr?gr fa fl#lr ah +fan-sr?gr vi sftr a?gr ft 2t-at
4fail k arr 3a zra fr star alRgu sah rr @tar z ml 4er gff ah siafa nrr 35-< ?
f.:l-mftcr fra grarr ksa#arr et-6 =rat Rt ff sf gtfr fen

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rf@aa eraa rz szi iau zm P4 rest r 3mamgts? 200/- #la 4sat Rt
'51TQ; zit sgt ia4ms gncarstar gra 1000/- #r fl 47ratRt srq

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000 /- where the amount involved
is more than Rupees One Lac.

flat gta, a£tr 3g(a gtea qiaa4 cf]Rln rnf@au k7fasf:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a44tr sgraa grca sf@fr, 1944 ft ur 35-7/35-< h siafa:­
Under Section 35B / 35E of CEA, 1944 an appeal lies to :-

(2) 5fa qR?2aaau sgar # raar ft sft, zht a fir grca, ht
3grad grcas vi ata zfif +nrnf@2laUwT (fez) Rt up@nr 2Rlr f@far, zarata 24 mt«r,
ant rat, srzar, f@tar4, al1-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompa.11.ied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated. ­
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(3) R <rs?gr # a&qsitmrar @tar zt r@aq sitar hfrRtmrarr ss@a
in fan star fez saa a gta gr sf fa far utmf a4f zrnf@fa 4Ra
~~~ -q;cfi 2rTTfu;rr?ctrwar Rt u4 caaafr star2

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.

(4) r4141('J4 ea sf2far 1970 lf2:IT wr1tcr #~-1 % 3RflTTf frrmftcr fcITTz ~ '3w

snr?ea zr qr?gr zrznf@?nf ff4 nlf2lat a ear r@ta RRt um7au6.50 'qi[ cfiT r4141c14
gen fezr @tar fer

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

( sJ ~ im:-~lTilTT1T cF1 f.i 4-;{ 01 ffi" cfR fril Rt sir sf en zraffa fan star ? sRt fl
9ea, ht zgrar urea vi rataflt +ranf@era (4affafe) fa, 1982 ffg2

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) fr area, htrsarar grcaq tar# sf@la +nf@raw (fee) u ufa fir ar
-i:f cfictclJfli•I (Demand)~~ (Penalty) cfiT 10% f sirmar afar@ ztai#, sf@eaa pf sat
10~~~I (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

a4tasat grcalhara ah ziafa, sf@ 2traar t it (Duty Demanded) I
(1) m (Section) llD %cfi1cf frrmftcrmlr;
(2) fan +raa raz 3Rz Rtufgr;
(3) #az %fez fr#i fr6hazr kraft

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) <a r?gr a sf zafta 1f?2awrehszfea srzrar gen r ave fa ct I Ra @- cTT +Tl1T fcITTz ~
gen # 10% gar rzst szf ?#aauz faa(fa gt aa ave#10% galar ft snraft 2

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute."
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F.No. GAPPL/COM/STP/4643/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. E2M Solutions, A

Block, 1401-1406 and 1413, Navratna Corporate Park, Iscon Bopal

Road, Ambli, Ahmedabad-380058 (hereinafter referred to as

"appellanf') against Order-in-Original No.

242/WS08/AC/KSZ/2022-23 dated 10.02.2023 (hereinafter

referred to as "the impugned order) passed by the Assistant

Commissioner, Central GST, Division VIII, Ahmedabad South

(hereinafter referred to as "the adjudicating authority'').

2. Briefly stated, the facts of the case are that the appellant are

holding PAN No. AADFE9545K. The Income Tax Department

provided data indicating taxable income for the financial years

2014-15 and 2015-16. On scrutiny of the data received from the

Central Board of Direct Taxes (CBDT) for the Financial Years 2014-

15 and 2015-16, it was noticed that the appellant had earned an

income of Rs. 11,20,449/- in financial year 2014-15 and Rs.

12, 04, 381 /- in financial year 2015-16, which was reflected under

the heads "Sales / Gross Receipts from Services (Value from

ITR)"filed with the Income Tax department. Accordingly, it appeared

that the appellant had earned the said substantial income by way of

providing taxable services but had neither obtained Service Tax

registration nor paid the applicable service tax thereon. The

appellant were called upon to submit required details of service

provided during the financial years 2014-15 and 2015-16, however,

they did not respond to the letters issued by the department. The

appellant's failure to register for servce tax, respond to

correspondence, and properly assess service tax liability led to

allegations of willful suppression of facts and evasion of payment. As

a result, a demand for service tax payment of Rs. 2,87 ,348/- for the

FY. 2014-15 and 2015-16, along with interest and penalties, was

issued.

2.1 Subsequently, the appellant were issued Show Cause Notice

F.No. CGST/Div VIII/O & A/TPD/231/AADFE9545 -0g1Ua - ,

4.



F.No. GAPPL/COM/STP/4643/2023-Appeal

demanding Service Tax amounting to Rs. 2,87,348/- for the period

from F.Y. 2014-15 and 2015-16, under proviso to Sub-Section (1) of

Section 73 of the Finance Act, 1994. The SCN also proposed

recovery of interest under Section 75 of the Finance Act, 1994;

imposition of penalties under Section 77(1) of the Act as well as

penalty under Section 77(2), and penalty under Section 78 of the

Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the

impugned order by the adjudicating authority wherein the demand

of Service Tax amounting to Rs. 2,87,348/- was confirmed under

proviso to Sub-Section ( 1) of Section 73 of the Finance Act, 1994

along with Interest under Section 75 of the Finance Act, 1994 for

the period FY. 2014-15 and 2015-16. Further (i) Penalty of Rs.

2,87,348/- was imposed on the appellant under Section 78 of the

Finance Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the

appellant under Section 77(1) of Finance Act, 1994 for failure to

obtain service tax registration and (iii) Penalty of Rs. 10,000/- under

Section 77(2) of the Finance Act, 1994 for failure to assess himself

the tax due on the services provided by him and furnish a return in

the format of ST-3 return within the specified time.

3. Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present

appeal, inter alia, on the following grounds:

► No service tax liability during the FY. 2014-15 and 2015-16,

because of threshold exemption (small service provider)

Notification No. 33/2012- ST dated 20/06/2012.

► Charge of suppression and invoking extended period not

applicable.

► Confirming the demand without giving proper opportunity of

being heard to appellant which is violation 'of natural justice.
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► Confirming the demand merely based on third party data

without any verification of any submission made by the

appellant.

► The appellant had provided services abroad which is outside

the purview of service tax and remaining domestic services are

well within the threshold exemption limit.

► Confirming the demand without considering benefit available

to the appellant of threshold exemption (small service provider)

as per the notification no. 33/2012-ST dated 20/06/2012.

Particulars Amount in Rs. Amount in Rs.

(F.Y. 2014-15) (FY. 2015-16)

Value declared in ITR based on which SCN 11,20,449 12,04,380

issued and demand confirmed in OIO

Less: Export of services 10,10,449 8,39,380

Taxable value of service 1,10,000 3,65,000

Less: Threshold Exemption (Upto Rs. 1, 10,000 3,65,000

10,00,000/-)

Value on which service tax payable NIL NIL

4. Personal hearing in the case was held on 21.03.2024. Shri

Bhavesh T. Jhalawadia, Chartered Accountant, appeared for PH on

behalf of the appellant. He reiterated the contents of the written

submission made today and earlier and requested to allow the

appeal.

5. I have carefully gone through the facts of the case, grounds of

appeal, submissions made in the Appeal Memorandum and

documents available on record. The issue to be decided in the

present appeal is whether the impugned order passed ex-parte by

the adjudicating authority, confirming the demand of service tax

against the appellant along with interest and penalty, in the facts

and circumstance of the case, is legal and proper or otherwise. The

demand pertains to the period from FY. 2014-15 & 2015-16.

6. The adjudicating
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Tax in the impugned order ex-parte as the appellant had not

appeared for submission reply against the SCN before the

adjudicating authority. Upon reviewing the appellant's written

submission at the time of Appeal Memorandum and
oral submission made during personal hearing, I find that the

appellant were engaged in the business of software development

falling under Information Technology service and were providing

export of service and domestic service. The appellant have submitted

sample invoice copy and FIRC c0py, on the basis of which it is

evident that the appellant are having consideration of income from

export of service, the figures are given as under:

Type of service Amount in Rs. Amount in Rs.

(F.Y. 2014-15) (F.Y. 2015-16)

Export of Service 10,10,449 8,39,380

Domestic Service 1,10,000 3,65,000

Total Income (impugned 11,20,449 12,04,380

income)

7. I find that the appellant's contention is that they were not

required to be registered with Service Tax department as their

taxable income from providing service rendered in the taxable

territory during the impugned period did never exceed the limit of

Rs. 10 lakhs and hence the income was exempted from liability of

service tax in the light of Notification No.33/2012-ST dated

20.06.2012.

7.1 I find that their income towards export of service 1s Rs.

10,10,449/- out of gross turnover of Rs. 11,20,149/- in FY. 2014­

15 and as such their income from domestic service is Rs. 1, 10,000/­

,which is below the threshold limit. I also find that their taxable

service income for the preceding FY. 2013-14 is NIL as is evident
from the ITR submitted for the same year. Therefore, the appellant

7

are eligible for taking the benefit of threshold exemption on income

of Rs. 1, 10,000/- for the FY. 2014-15 and therefore not liable to ay
Ca }
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Service tax 1 terms of Notification No. 33/2012-ST dated

20.06.2012 for FY. 2014-15.

7.2 Similarly for the FY. 2015-16 their income towards export of

service is Rs. 8,39,380/- out of gross turnover of Rs. 12,04,380/- in

F.Y. 2015-16 and as such their income from domestic service is Rs.

3,65,000/-, which is below the threshold limit. Therefore, the

appellant are eligible for taking the benefit of threshold exemption on

income of Rs. 3,65,000/- for the FY. 2015-16 and therefore not

liable to pay Service tax in terms of Notification No. 33/2012-ST

dated 20.06.2012 for FY. 2014-15. For ease of reference Notification

No. 33/2012-ST dated 20th June, 2012 are produced, which read as

under:

Notification No. 33/2012 - Service Tax

******** the Central Government, being satisfied that it
is necessary in the public interest so to do, hereby exempts
taxable· services of aggregate value not exceeding ten lakchs
rupees in any financial year from the whole of the service tax

leviable thereon under section 66B of the said Finance Act:

(i) .

(ii)--

(viii) the aggregate value of taxable services rendered by

a provider of taxable service from one or more premises, does not

exceed ten lakhs rupees in the preceding financial year.

8. As regard to the income amounting to Rs. 10, 10,449/- in FY.

2014-15 and Rs. 8,39,380/- in F.Y. 2015-16 as shown in the above

table in context of which the appellant have contested that this

income pertains to Export of Service which are exempted under Rule

6A of the Service Tax Rule, 1994. For clarification extract of Rule 6A

is reproduced as under:

RULE 6A. (1) The provision of any service provided or agreed to be
provided shall be treated as export of service when, ­

(a) the provider of service is located in the taxable territory,

(b) the recipient of service is located outside India,

8
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(c) the service is not a service specified in the section 66D of the
\

Act, (d) the place ofprovision of the service is outside India,

(e) the payment for such service has been received by the provider
of Service in convertible foreign exchange, and

(f) the provider of service and recipient of service are not merely

establishments of a distinct person in accordance with item (b) of
2\Explanation 3] of clause (44) of section 65B of the Act

(2) Where any service is exported, the Central Government may,
by notification, grant rebate of service tax or duty paid on input
services or inputs, as the case may be, used in providing such
service and the rebate shall be allowed subject to such
safeguards, conditions and limitations, as may be specified, by
the Central Government, by notification.]

4 3O

9. In view of the above I find that the amount of Rs. 10,10,449/­

in FY. 2014-15 and Rs. 8,39,380/- in FY. 2015-16 was collected

against the service in respect of Software development to the foreign

service recipient. I have gone through sample invoice copy regarding

service rendered outside the territory of India submitted in support

of the export of service. Upon reviewing the sample invoice and FIRC

copy in support of their submission provided by the appellant, I find
that the appellant, which are located in Taxable Territory are

providing service, which are not specified in 66D of the Act to the

recipient of service located outside India and for the service rendered

by the appellant they were collecting payment in convertible foreign

exchange.

9 .1. In view of the above discussion I am of the opinion that the

said amount of Rs. 10,10,449/- in FY. 2014-15 and Rs. 8,39,380/­

in FY. 2015-16 is only the consideration received on account of

export of service rendered by the appellant, hence it is not under the
purview of service tax liability as per Rule 6A of Service Tax Rules,

1994. The remaining amount of 1,10,000/- in FY. 2014-15 and Rs.

3,65,000/- in F.Y. 2015-16 out of the impugned amount deem non­
taxable income in terms of Notification No. 33/2012-ST dated

20.06.2012 and accordingly, demand of service tax from the

appellant is legally wrong and not sustainable. Since the
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service tax is not sustainable on merits, there does not arise any

question of interest or penalty in the matter.

1 O. Accordingly, in view of my foregoing discussions, I set aside the

impugned order passed by the adjudicating authority for being not

legal and proper and allow the appeal filed by the appellant.

11. aftmat tr asRt n?sf #Rrt 54trat#fa srare [
The appeal filed by the appellant stands disposed of in above

terms.

­ria st
rzge (er4ea)

Date : 3o .04.2024

4TT)
art (rfer)

ft.ft.u.et,zrarara
By RP.AD / SPEED POST

To,
M/ s. E2M Solutions, A Block,
1401-1406 and 1413,
Navratna Corporate Park,
Iscon Bopal Road, Ambli, Ahmedabad-380058

Copy to:-

Attest

1. The Principal Chief Commissioner, Central GST, Ahmedabad

Zone.
2. The Principal Commissioner Central GST, Ahmedabad South.

3. The Deputy/Assistant Commissioner, CGST, Division VIII,

Ahmedabad South

4. The . Supdt. (Appeals) Central GST, Ahmedabad South (for

uploading the OIA).

5. Guard File.

6. P.A. File.
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