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Date of Issue

) Arising out of Order-In-Original No. 242/WS08/AC/KSZ/2022-23 dated 10.02.2023
“/ | passed by The Assistant Commissioner, CGST, Division-VIII, Ahmedabad South.

rfieral &7 9 SR T / M/s. E2M Solutions, (New Address)
A Block, 1401-1406 and 1413,
() | Name and Address of the

Navratna Corporate Park, Iscon Bopal Road,
Appellant Ambli, Ahmedabad-380058.
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision

application, as the one may be against such order, to the appropriate authority in the
following way.

HIRA TR T [ALTEA STa:-

Revision application to Government of India:

(1) T SeuTe Q&= SATATaw, 1994 T ey rdd H19 aqrg Tq AToaT & aX § Gaih arRT
SY-GTT 3 TUH U & it GAAeT e el gie, wiRa g e, & dorer, Teea {79,
=Tt #fSrer, sfiae € e, dug 4, 98 Reedl; 110001 & 6y s =iy -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944

in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(®) Tl AT U G /RS § S QT @i @ o fRT 9venmR 4 e s ¥ v
AUENE § 3AY AUSTR | A1 & ST g0 AR &, ar ol quermne a7 woer # =18 a8 foll s
a7 Rl HUSTIR 7 1 /I i TR 3 S0 g3 &l

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warcehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(M AR g AT g 8T 9TRE % ATk (v a1 wer ) Fafq e e we g

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(=) i SeuTeR Y IeaTer o 3 ST o forg ST SLT e AR AT TS g AR U AT S T4
URT TF (7AW % qaTias s, adier % gRT aIRa 97 99 93 A7 A | faw afafAaw (72) 1998
a7 109 grer s fag T En

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ¥ Seured g (erdien) Framraed, 2001 % w9 ¥ siwia RAffEe ywr dear sg-8 # a7
gfeat §, IR emer F 9 ety YT Rats & O ara F fager-arsa g afier areer f E-ar
gt ¥ aror ST ardew fRay STAT STRW SEE @y @rdr § & gew ¥ & s vy 35-3 |
Rretha 6 3 sraT % Gad a7 -6 FTer S wiq @ T A8yl

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) e e % gy St €erd TR S 9@ w99 47 I T gl €94 200/ - B T ¥
ST &% STel Serr<end U ATe & SaTaT &7 a7 1000 /- Y 6 YT i S

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

AT G, FeET STE (e T AT HT el =RITATEsor & wid ardiet:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)  FE7 Ieurer gos AfRfam, 1944 € ey 35-41/35-3 % sfavia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) SERITET dieee ¥ adTT AguT § derrer @ srfie, sfier § A § € gek, S
IR e U Faree ordielia =i (Reee) 6t affaw geia Jifee, sgaereme § 2nd AT,
TEHTAT M, TEAT, NXYUATR, AgAeEars-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.
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(8)  fQ =& wreer # T AT T AHTAL FAT § AV TedH Gr AT 3 oI B B AT ITIF
&1 4 3T ST A1RY 59 a2 F g0 gq o e o w1 ¥ 3wy ¥ R aalRefy adfefy
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In case of the order covers a number of order-in-Original, fee for each 0.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) = g AfafiEw 1970 qur difdT fF aggE -1 % et Raffa B s s
e T gArereer FATRATY FAfam wfderd & ameer § & wols Y ua vR9 & 6.50 4% &7 <y
9 [&ohe T GIAT ATRT |

One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.
(5) & AR Hefed ATHe} & M=o o a7y Bt 6 A% oft s ey o Strar & S
e, BT ITUTE 7F T JATHT deiy =arariaeer (Frafffdy) faw, 1982 CRRIERI

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) AT o, BT IeATE o TF FaTR el AR (Rree) W i erdie ¥ Wy
# Hdea 7T (Demand) T €€ (Penalty) T 10% T3 STHT ST arframs g grerifen, sTferevae g srv
10 U 9T 31 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

T TEUTE ook X JATHR 3 sfertr, orirer ST e 7T (Duty Demanded) |
(1) €% (Section) 11D % qga Mt ir;
(2) FRraT Tera rde Hiee & i
(3) &Tare TS et & Mo 6 ¥ aga T afdn
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (1) =& < & T TIIT T % e gt oo AT Yowh AT U8 (AATTeq &r aF AT g g
e & 10% YT IR AR g} Hae ave [Farfad g1 a9 ave & 10% ST 9=y o Fad 2
In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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F.No. GAPPL/COM/STP/4643/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. E2M Solutions, A
Block, 1401-1406 and 1413, Navratna Corporate Park, Iscon Bopal
Road, Ambli, Ahmedabad-380058 (hereinafter referred to as
“appellant’) against Order-in-Original No.
242 /WS08/AC/KSZ/2022-23  dated  10.02.2023 (hereinafter
referred to as “the impugned order’) passed by the Assistant
Commissioner, Central GST, Division VIII, Ahmedabad South
(hereinafter referred to as “the adjudicating authority”).

9. Briefly stated, the facts of the case are that the appellant are
holding PAN No. AADFE9545K. The Income Tax Department
provided data indicating taxable income for the financial years
2014-15 and 2015-16. On scrutiny of the data received from the
Central Board of Direct Taxes (CBDT) for the Financial Years 2014-
15 and 2015-16, it was noticed that the appellant had earned an
income of Rs. 11,20,449/- in financial year 2014-15 and Rs.
12,04,381/- in financial year 2015-16, which was reflected under
the heads “Sales / Gross Receipts from Services (Value from
ITR)*filed with the Income Tax department. Accordingly, it appeared
that the appellant had earned the said substantial income by way of
providing taxable services but had neither obtained Service Tax
registration nor paid the applicable service tax thereon. The
appellant were called upon to submit required details of service
provided during the financial years 2014-15 and 20 15-16, however,
they did not respond to the letters issued by the department. The
appellant’s failure to register for service tax, respond to
correspondence, and properly assess service tax liability led to
allegations of willful suppression of facts and evasion of payment. As
a result, a demand for service tax payment of Rs. 2,87,348/- for the

F.Y. 2014-15 and 2015-16, along with interest and penalties, was

issued.

2.1 Subsequently, the appellant were issued Show Cause Notice

F.No. CGST/Div VII/O & A/TPD/231/AADFE9545K/2028=21
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F.No. GAPPL/COM/STP/4643/2023-Appeal

demanding Service Tax amounting to Rs. 2,87,348/- for the period
from F.Y. 2014-15 and 2015-16, under proviso to Sub-Section (1) of
Section 73 of the Finance Act, 1994. The SCN also proposed
recovery of interest under Section 75 of the Finance Act, 1994;
imposition of penalties under Section 77(1) of the Act as well as
penalty under Section 77(2), and penalty under Section 78 of the
Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the
impugned order by the adjudicating authority wherein the demand
of Service Tax amounting to Rs. 2,87,348/- was confirmed under
proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994
along with Interest under Section 75 of the Finance Act, 1994 for
the period F.Y. 2014-15 and 2015-16. Further (i) Penalty of Rs.
2,87,348 /- was imposed on the appellant under Section 78 of the
Finance Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the
appellant under Section 77(1) of Finance Act, 1994 for failure to
obtain service tax registration and (iii) Penalty of Rs. 10,000/~ under
Section 77(2) of the Finance Act, 1994 for failure to assess himself
the tax due on the services provided by him and furnish a return in

the format of ST-3 return within the speciﬁed time.

3. Being aggrieved with the impugned order passed by the
adjudicating authority, the appellant have preferred the present

appeal, inter alia, on the following grounds:

> No service tax liability during the F.Y. 2014-15 and 2015-16,
because of threshold exemption (small service provider)

Notification No. 33/2012- ST dated 20/06/2012.

> Charge of suppression and invoking extended period not

applicable.

> Confirming the demand without giving proper opportunity of

being heard to appellant which is violation of natural justice.
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> Confirming the demand merely based on third party data
without any verification of any submission made by the

appellant.

> The appellant had provided services abroad which is outside
the purview of service tax and remaining domestic services are

well within the threshold exemption limit.

> Confirming the demand without considering benefit available
to the appellant of threshold exemption (small service provider)
as per the notification no. 33/2012-ST dated 20/06/2012.

Particulars Amount in Rs. | Amount in Rs.
(F.Y.2014-15) | (F.Y.2015-16)

Value declared in ITR based on which SCN | 11,20,449 12,04,380

issued and demand confirmed in OIO

Less: Export of services 10,10,449 8,39,380

Taxable value of service 1,10,000 3,65,000

Less: Threshold Exemption (Upto Rs. 1,10,000 3,65,000

10,00,000/-)

Value on which service tax payable NIL NIL

4. Personal hearing in the case was held on 21.03.2024. Shri
Bhavesh T. Jhalawadia, Chartered Accountant, appeared for PH on
behalf of the appellant. He reiterated the contents of the written
submission made today and earlier and requested to allow the

appeal.

5. I have carefully gone through the facts of the case, grounds of
appeal, submissions made in the Appeal Memorandum and
documents available on record. The issue to be decided in the
present appeal is whether the impugned order passed ex-parte by
the adjudicating authority, confirming the demand of service tax
against the appellant along with interest and penalty, in the facts
and circumstance of the case, is legal and proper or otherwise. The

demand pertains to the period from F.Y. 2014-15 & 2015-16.
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F.No. GAPPL/COMN/STP/4643/2023-Appeal

Tax in the impugned order ex-parte as the appellant had not
appeared for submission reply against the SCN before the
adjudicating authority. Upon reviewing the appellant’s written
submission at the time of Appeal Memorandum and
oral submission made during personal hearing, I find that the
appellant were engaged in the business of software development
falling under Information Technology service and were providing
export of service and domestic service. The appellant have submitted
sample invoice copy and FIRC. copy, on the basis of which it is
evident that the appellant are having consideration of income from

export of service, the figures are given as under:

Type of service Amountin Rs. | Amount in Rs.

(F.Y.2014-15) | (F.Y. 2015-16)
Export of Service 10,10,449 8,39,380
Domestic Service 1,10,000 3,65,000
Total Income (impugned 11,20,449 12,04,380
income)

7. 1 find that the appellant’s contention is that they were not
required to be registered with Service Tax department as their
taxable income from providing service rendered in the taxable
territory during the impugned period did never exceed the limit of
Rs. 10 lakhs and hence the income was exempted from liability of
service tax in the light of Notification No.33/2012-ST dated
20.06.2012.

7.1 1 find that their income towards export of service is Rs.
10,10,449/- out of gross turnover of Rs. 11,20,149/- in F.Y. 2014-
15 and as such their income from domestic service is Rs. 1,10,000/-
,which is below the threshold limit. I also find that their taxable
service income for the preceding F.Y. 2013-14 is NIL as is evident

from the ITR submitted for the same year. Therefore, the appellant

are eligible for taking the benefit of threshold exemption on income




F.No. GAPPL/COM/STP/4643/2023-Appeal

Service tax in terms of Notification No. 33/2012-ST dated
20.06.2012 for F.Y. 2014-15.

7.0 Similarly for the F.Y. 2015-16 their income towards export of
service is Rs. 8,39,380/- out of gross turnover of Rs. 12,04,380/- in
F.Y. 2015-16 and as such their income from domestic service is Rs.
3,65,000/-, which is below the threshold limit. Therefore, the
appellant are eligible for taking the benefit of threshold exemption on
income of Rs. 3,65,000/- for the F.Y. 2015-16 and therefore not
liable to pay Service tax in terms of Notification No. 33/ 2012-ST
dated 20.06.2012 for F.Y. 2014-15. For ease of reference Notification
No. 33/2012-ST dated 20th June, 2012 are produced, which read as

under:

Notification No. 33/2012 - Service Tax

wxwxwint the Central Government, being satisfied that it
is necessary in the public interest so to do, hereby exempts
taxable services of aggregate value not exceeding ten lakhs
rupees in any financial year from the whole of the service tax

leviable thereon under section 66B of the said Finance Act:

(viti) the aggregate value of taxable services rendered by
a provider of taxable service from one or more premises, does not

exceed ten lakhs rupees in the preceding financial year.

8.  As regard to the income amounting to Rs. 10,10,449/- in F.Y.
2014-15 and Rs. 8,39,380/- in F.Y. 2015-16 as shown in the above
table in context of which the appellant have contested that this
income pertains to Export of Service which are exempted under Rule
6A of the Service Tax Rule, 1994. For clarification extract of Rule 6A

is reproduced as under:

RULE 6A. (1) The provision of any service provided. or agreed to be

provided shall be treated as export of service when, -
(a) the provider of service is located in the taxable territory ,

(b) the recipient of service is located outside India,
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/

(c) the service is not a service specified in the section 66D of the

Act, (d) the place of provision of the service is outside India,

(e) the payment for such service has been received by the provider

of Service in convertible foreign exchange, and

(f) the provider of service and recipient of service are not merely
establishments of a distinct person in accordance with item (b) of

2| Explanation 3] of clause (44) of section 65B of the Act

(2) Where any service is exported, the Central Government may,
by notification, grant rebate of service tax or duty paid on input
services or inputs, as the case may be, used in providing such
service and the rebate shall be allowed subject to such
safeguards, conditions and limitations, as may be specified, by

the Central Government, by notification.|

9. In view of the above I find that the amount of Rs. 10,10,449/-
in F.Y. 2014-15 and Rs. 8,39,380/- in F.Y. 2015-16 was collected
against the service in respect of Software development fo the foreign
service recipient. I have gone through sample invoice copy regarding
service rendered outside the territory of India submitted in support
of the export of service. Upon reviewing the sample invoice and FIRC
copy in support of their submission provided by the appellant, I find
that the appellant, which are located in Taxable Territory are
providing service, which are not specified in 66D of the Act to the
recipient of service located outside India and for the service rendered
by the appellant they were collecting payment in convertible foreign

exchange.

9.1. In view of the above discussion I am of the opinion that the
said amount of Rs. 10,10,449/- in F.Y. 2014-15 and Rs. 8,39,380/-
in F.Y. 2015-16 is only the consideration received on account of
export of service rendered by the appellant, hence it is not under the
purview of service tax liability as per Rule 6A of Service Tax Rules,
1994. The remaining amount of 1,10,000/- in F.Y. 2014-15 and Rs.
3,65,000/- in F.Y. 2015-16 out of the impugned amount deem non-
taxable income in terms of Notification No. 33/2012-ST dated

00.06.2012 and accordingly, demand of service tax from the
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service tax is not sustainable on merits, there does not arise any

question of interest or penalty in the matter.

10. Accordingly, in view of my foregoing discussions, I set aside the
impugned order passed by the adjudicating authority for being not
legal and proper and allow the appeal filed by the appellant.

11, erdier Sat g oSt &1 T ardier F7 e ST Al ¥ S ST g |
The appeal filed by the appellant stands disposed of in above

terms.
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To,

M/s. E2M Solutions, A Block,

1401-1406 and 1413,

Navratna Corporate Park,

Iscon Bopal Road, Ambli, Ahmedabad-380058
Copy to:-

1.  The Principal Chief Commissioner, Central GST, Ahmedabad
Zone. |
The Principal Commissioner Central GST, Ahmedabad South.
The Deputy/Assistant Commissioner, CGST, Division VIII,
Ahmedabad South |

4. The ,Sﬁpdt. (Appeals) Central GST, Ahmedabad South (for
uploading the OIA).

5. Guard File.
P.A. File.
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